
 

April 29, 2025 

 

 

Washington Supreme Court  

P.O. Box 40929  

Olympia, WA 98504 

 

 

Re: Proposed Amendment of GR 14 

 

 

Dear Justices: 

 

The Washington Appellate Project supports the proposed change to GR 14 to 

eliminate the requirement of parallel citations for United States Supreme Court cases. 

The near ubiquitous use of electronic research renders the requirement an unnecessary 

relic of the past. For the same reasons, we encourage the Court to consider taking the 

proposal further; to eliminate the requirement of parallel citations for other case citations 

as well, including Washington cases.  

We offer one additional consideration. Many of our clients are entitled to file 

Statements of Additional Grounds under RAP 10.10. That rule already provides that legal 

citations are not required so long as the person’s claim is apparent. However, on occasion 

courts have refused to consider claims that lack citation to legal authority. 

Understandably then, many individuals strive to include accurate citations in their 

Statement of Additional Grounds. Because reliable access to legal materials for 

incarcerated individuals has varied widely over time, we encourage the Court to consider 

an explicit exception in GR 14 permitting citation to either the official or other unofficial 

reporter for Statements of Additional Grounds. 

 

Sincerely, 

 
Gregory C. Link, Director 

Attorney At Law 
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Please find attached the Washington Appellate Project’s comments on the following proposed rule
changes:
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April 30, 2025 


 


 


Washington Supreme Court  


P.O. Box 40929  


Olympia, WA 98504 


 


 


Re: Proposed Amendment of RAP 3.1, CrRLJ 3.1, and JuCR 9.2 (appeals) 


 


 


Dear Justices: 


 


 The Washington Appellate Project urges this Court to adopt the proposed 


amendments of CrR 3.1, CrRLJ 3.1, and JuCR 9.2, lowering the maximum number of 


cases for an appellate public defender from 36 to 25 cases. This proposal recognizes that 


public defense attorneys, as any attorney, must provide each client competent and diligent 


representation. RPC 1.1 and RPC 1.3. When a person appeals a felony conviction or loss 


of their family the attorney this State appoints that person must be able to represent them 


in a manner consistent with the ethical rules which bind all attorneys. The proposed 


amendment ensures attorneys’ caseloads will permit them to give each client’s case the 


attention it deserves. And, the constitutional promise of the effective assistance of 


appointed counsel for people who cannot afford an attorney can permit no less. 


 Washington was the first state to expressly guarantee the constitutional right to 


counsel on appeal. State v. Rafay, 167 Wn.2d 644, 651, 222 P.3d 86 (2009) (citing Const. 


art. I, § 22). The existing standard of 36 cases significantly strains the quality if not the 


reality of that guarantee. 


  It is a basic expectation of legal representation that an attorney competently and 


diligently represent each client. RPC 1.1; 1.3. In 2024 the WSBA Council on Public 


Defense conducted a survey of appellate public defenders. That survey revealed 94% of 


respondents must regularly triage the work they provide their clients because of the time-


demands of their caseloads. More than 50% of respondents do not have adequate time to 


research legal and factual issues in their cases. And still, 87% of respondents said that in 


the vast majority of their cases they must ask courts for more time to file briefs. The 


existing standards do not provide appellate defenders the time they need to meet their 
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ethical obligations to clients. As a consequence, the existing standards lead to delays in 


the appellate courts. 


 Washington’s existing standard of 36 appeals substantially exceeds published 


national standards. In 1973, the federal government’s National Advisory Commission on 


Criminal Justice Standards and Goals enacted a caseload maximum of 25 for appellate 


public defenders. National Advisory Commission on Criminal Justice Standards and 


Goals, The Defense, (1973) (NAC). Notably, Washington’s appellate standards used to 


comport with the 1973 NAC standards. But in 2007, Washington increased the maximum 


number of clients an appellate public defender could represent in a year from 25 to 36. 


That increase was not grounded in any research or study. While that increase was based 


on speculation that technology would allow appellate defenders to handle more cases that 


increase came with no explanation for why Washington’s appellate public defenders 


could be expected to competently represent more clients than their counterparts across the 


country who had access to the same technological improvements. Practice has shown, 


they cannot. 


 The proposed interim standard of 25 cases returns Washington to compliance with 


the 52 year-old NAC standard and places Washington in closer alignment with prevailing 


national norms. However, the 25-case standard will still exceed prevailing national 


norms. For example, more than 40 years ago the National Legal Aid and Defender 


Association adopted an appellate caseload maximum of 20 total work units, and provides 


a detailed case-weighting system that counts a number of tasks in appellate representation 


against that total. Michigan recently enacted an interim standard of 21.6 cases after a a 


workload study recommended a standard of 14.8 cases, again with a detailed case-


weighting system, to ensure appellate defenders have the time need to provide ethical and 


effective representation. Reduction of the existing 36-case limit is a long-overdue step 


towards ensuring appellate defenders in Washington can provide ethical and 


constitutional representation to their clients.  


 Adopting new appellate public defense standards does not present the number or 


scope of issues this Court heard during its hearings on trial public defense standards last 


fall. First, trial public defense involves attorneys representing people in hundreds of 


superior, district, and municipals courts, each with different funding mechanisms. 


Appellate public defense, on the other hand, is funded entirely by the State through the 
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Office of Public Defense (OPD) for representation before this Court and the Court of 


Appeals. Second, the number of public defenders engaged in appellate public defense is 


dwarfed by the number of trial public defenders.  Unlike the thousands of attorneys 


providing public defense in trial courts, at present there are only approximately 60 


attorneys providing appellate public defense across Washington. The cost of adopting the 


proposed amendments of Standard 3.4 are, thus, relatively small. And because OPD alone 


oversees appellate public defense, implementation of any changes will be 


straightforward.  


 The proposed amendment is needed to ensure Washington can maintain a viable 


system of appellate public defense. In one six-month period, this office lost three 


experienced attorneys, 16% of its attorneys, and they left in large part to the demands of 


the workload. Attorneys want to do this work. Attorneys are leaving appellate public 


defense because the untenable caseload forces them to sacrifice the quality of their work 


or compromise their ethical obligations in an untenable fashion. As detailed above the 


proposed amendment is needed to ensure Washington can live up to its first-in-the-nation 


guarantee of the right to counsel on appeal. 


 


 These proposed amendments are the next and necessary step to this Court’s 


commitment to the promise of appellate public defense. The Washington Appellate 


Project urges the Court to amend CrR 3.1, CrRLJ 3.1, and JuCR 9.2 to reduce the 


maximum number of cases for an appellate public defender in a year from 36 to 25. 


 


     Sincerely, 


 
Gregory C. Link, Director 


Attorney At Law 
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Washington Supreme Court  


P.O. Box 40929  


Olympia, WA 98504 


 


 


Re: Proposed Amendment of GR 14 


 


 


Dear Justices: 


 


The Washington Appellate Project supports the proposed change to GR 14 to 


eliminate the requirement of parallel citations for United States Supreme Court cases. 


The near ubiquitous use of electronic research renders the requirement an unnecessary 


relic of the past. For the same reasons, we encourage the Court to consider taking the 


proposal further; to eliminate the requirement of parallel citations for other case citations 


as well, including Washington cases.  


We offer one additional consideration. Many of our clients are entitled to file 


Statements of Additional Grounds under RAP 10.10. That rule already provides that legal 


citations are not required so long as the person’s claim is apparent. However, on occasion 


courts have refused to consider claims that lack citation to legal authority. 


Understandably then, many individuals strive to include accurate citations in their 


Statement of Additional Grounds. Because reliable access to legal materials for 


incarcerated individuals has varied widely over time, we encourage the Court to consider 


an explicit exception in GR 14 permitting citation to either the official or other unofficial 


reporter for Statements of Additional Grounds. 


 


Sincerely, 


 
Gregory C. Link, Director 


Attorney At Law 
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Washington Supreme Court  


P.O. Box 40929  


Olympia, WA 98504 


 


 


Re: Proposed Amendment of RAP 10.2 


 


 


Dear Justices: 


 


 The Washington Appellate Project supports the effort to eliminate the disparities in 


the time for filing briefs in RAP 10.2. 


 


 As the proponent’s cover sheet suggests, the time required to “draft an opening brief 


from a bare record” is longer than the time required to respond. And the current 


provisions of RAP 10.2 reflect that; providing the appellant 45 days to file the opening 


brief and then 30 days for the brief of respondent. 


 


 But in criminal cases, appellants are afforded less time than the respondent to file 


their initial brief. The disparity in the timelines in criminal appeals escapes explanation. It 


is no less true that drafting the opening brief in a criminal case from a bare record 


requires more time than drafting a response brief. To the extent there is a basis for 


different timelines, logic and experience suggests the current rule has it backwards.  


 


 At a minimum, the time to file an opening brief in criminal matters should be no less 


than the time provided to file a response brief. The proposed amendment accomplishes at 


least that.  


 


 But we urge the Court to consider more. Just as in civil cases, the time to file the 


opening brief in a criminal case should be longer than the time to respond. 


 


 Under the proposed amendment, appellants in civil cases will be afforded twice as 


much time as the respondent. Yet appellants in criminal case will have only the same 


amount of time as the respondent. Criminal cases disproportionately involve Black, 


Asian, Indigenous, and Latinx appellants. Appellants in criminal cases are 


disproportionately poor. They are often incarcerated and communication with them is 
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time consuming. There is no justification for treating these appellants differently, relative 


to their opponent, than civil appellants. If appellants in civil appeals are to be afforded 


twice the time to file their initial brief than afforded the respondent, the same should be 


true in criminal appeals. 


 


 The present disparity in filing deadlines, and the potential disparities that remain even 


with adoption of the change, exist because of the long-ago decision to treat respondents 


in criminal case, typically the prosecution, differently than respondents in civil cases with 


adoption of RAP 10.2(c). Eliminating that provision would resolve all this.  


 


 Alternatively, setting the time for filing the opening brief in criminal matters appeals 


at twice the time afforded respondents, just as in civil matters, ensures appellants in 


criminal cases are treated the same as appellants in civil appeals.  


 


 Again, the Washington Appellate Project supports the effort to eliminate the 


disparities in the time for filing briefs in RAP 10.2. In that effort, we ask the Court to 


consider our suggestions. 


 


 


Sincerely, 


 
Gregory C. Link, Director 


Attorney At Law 
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Washington Supreme Court  


P.O. Box 40929  


Olympia, WA 98504 


 


 


Re: Proposed Amendment of RAP 18.17 


 


 


Dear Justices: 


 


 The Washington Appellate Project asks the Court to reject the proposed amendment to 


RAP 18.17. 


 


 The language of the amendment states “[t]he specified length limits in RAP 18.17(c) 


already anticipate complex appeals and those with significant records.” But no rule ever 


contemplates anything other than the ordinary. From their inception in 1976, the rules 


themselves have recognized that, as RAP 1.2(c) expressly directs, courts must liberally 


interpret the rules and waive most any provision to serve the ends of justice. See also 


RAP 18.8(a). RAP 18.17 is no different. 


 


 Prior to RAP 18.17’s adoption in 2021, RAP 10.4 and other rules governed the 


permissible lengths of filings. Although RAP 18.17 converted the former page limits to 


the current word count, the “length limitations under new 18.17 are basically unchanged” 


from former RAP 10.4(b) and other rules and merely reflect the same length limitations 


“expressed differently.” See 3 Wash. Prac., Rules Practice, RAP 10.4, author’s comments 


on length of brief (9th ed. May 2025 updated). Those prior rules, on which RAP 18.17 is 


based, were adopted in the 1970s and could not contemplate the complexities of litigation 


a half century later. 


 


 As one example, after Congress adopted the Antiterrorism and Effective Death Penalty 


Act in 1996, a person’s ability to seek a writ of habeas corpus in federal court requires 


they first exhaust any federal claim in state court. Thus, a direct appeal in a criminal case 


may require claims which otherwise may objectively seem to be unlikely to prevail in 


state court. Indeed, this obligation requires counsel raise issues they know will lose in 


state court, so they may later prevail on that claim in federal court. This exhaustion 


requirement did not exist until 20 years after the Rules of Appellate Procedure took 
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effect. That requirement certainly was not contemplated when the drafters determined the 


appropriate length of a brief in a criminal case. 


 


 Regardless of the complexity of the case or length of the record, case records have 


increased significantly in length and complexity over time.  For example, in criminal 


cases the advent of body cameras and the availability of video surveillance have 


significantly increased the amount of discovery and complexity of issues litigated, 


contributing to an increase in length of transcripts and number of exhibits, among other 


things.   


 


 The Rules of Appellate Procedure appropriately contemplate the normal case. In the 31 


years of the Washington Appellate Project’s existence, pleadings exceeding the page 


limit or the current word limit, have always been a small number of the total filings. The 


same is true of the pleadings filed by opposing counsel. In that small number of filings, 


courts have employed existing rules, sometimes refusing the filing, sometimes allowing a 


shorter yet still overlength filing, and often granting the request. That experience suggests 


neither attorneys nor courts have struggled to apply existing rules. The amendment’s 


proponents do not suggest that overlength documents are common, that litigants are 


abusing the existing rule, or that courts need guidance in considering motions. Experience 


shows the amendments are unnecessary. There is no reason for anything more. 


 


 The Washington Appellate Project asks the Court to reject the proposed amendment to 


RAP 18.17. 


 


 


Sincerely, 


 
Gregory C. Link, Director 


Attorney At Law 
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